
FAQ - Carbon Pipeline Easements and Negotiation  

 

WHAT IS BEING PROPOSED? 

Summit Carbon Solutions is proposing to capture, transport, and store 12 million tons of CO2 underground 
in North Dakota every year.  The pipeline system will run approximately 2,000 miles in total crossing Iowa, 
Minnesota, Nebraska, North Dakota, and South Dakota connecting 30 industrial facilities (e.g., Ethanol 
Plants). 

 

WHERE WILL THIS BE IN HANCOCK COUNTY? 

See map at the end of this FAQ.  

 

WHEN WILL CONSTRUCTION BEGIN? 

Anticipate construction to begin in 2023 and conclude in 2024. 

 

HOW MUCH OF AN EASEMENT IS NEEDED? 

The permanent easement will be 50' in width and the temporary easement will be a minimum of 50' for 
all pipeline sizes and may be up to 75' for pipeline sizes ranging from 16" to 24" depending upon the depth 
of topsoil.  The development company may request additional temporary construction space in certain 
locations where boring or drilling will occur, or where the pipeline direction changes, or where additional 
access to the right-of-way is required, or if other construction needs require additional equipment. 

 

WHAT IS A PIPELINE EASEMENT? 

Generally, an easement is a legal interest that allows someone the right to use another's property for a 
certain purpose.  A pipeline easement specifically gives the easement holder the right to build and 
maintain a pipeline on a landowner's property.  It doesn't grant the easement holder actual ownership of 
the land, just a right to use the land for pipeline purposes.  The easement "runs with the land," meaning 
that it remains on the property and applies to all future property owners.  The easement should be in 
writing, signed by the landowner and recorded with the county recorder.  Typically, a pipeline easement 
is permanent and does not have a termination date, although parties can agree to an easement that lasts 
for a certain period of time.  Note that the term "right-of-way agreement" has the same legal meaning as 
the term "easement," and that many refer to the piece of land that is the subject of the easement as a 
"right-of-way." 
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EMINENT DOMAIN 

Eminent domain can play an important role in the development of pipelines and the negotiation of 
pipeline easements.  If a landowner doesn't agree to grant a pipeline easement to a development 
company, the company may try to acquire the easement through the power of eminent domain.  Iowa 
has a specific law in Iowa Code 479B that allows a private company that is organized for transporting 
hazardous liquid or underground storage facilities to do two things: 

1. To enter upon any private land to examine or survey for pipelines, and 

2. To use eminent domain to take private land, or any right or interest in private land, as is 
necessary for the pipelines. 

To use eminent domain, the company must prove that the company and landowner were not able to 
reach an agreement about granting a pipeline easement and that the taking of the pipeline easement is 
"necessary." The company must follow the procedures for eminent domain laid out in Iowa Code section 
6B.  

For an interstate pipeline that runs between Iowa and another state, federal law could allow a company 
to use eminent domain to obtain land from unwilling landowners.  Federal law states that a company may 
acquire property rights for a pipeline if the company has obtained a Certificate of Public Convenience and 
Necessity from the Federal Energy Regulatory Commission and the company and landowner have not 
been able to agree on compensation for the pipeline easement.  See 15 USC §717(F). 

 

PIPELINE EASEMENT ARE NEGOTIABLE 

While a landowner will likely receive a "form" or "model" easement from a development company, the 
landowner should consider this form easement as a starting point for negotiating easement terms rather 
than as a final offer from the company.  It is acceptable to respond to the company's easement offer with 
additional provisions that address the landowner's needs.  The assistance of a knowledgeable attorney 
throughout this easement negotiation process can be invaluable and well worth the investment.   

Before the pipeline easement negotiation process begins, consider three key areas of concern: 

1. Impact on property.  What effects could there be on the property due to the construction, 
maintenance, and long-term presence of the pipeline, and are there ways to reduce those 
impacts? 

2. Income.  How much compensation should the landowner receive for the use of the land and for 
the impacts that will or might result from the pipeline? 

3. Eminent domain.  Does the company possess the potential power of eminent domain, and is the 
company willing to pursue eminent domain? 
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PIPELINE EASEMENT TERMS  

The following explains many of the key terms to consider in a pipeline easement.  This list is a summary 
and does not include all the provisions that might exist.  A landowner should understand each provision 
and determine whether it applies to the landowner's situation and should be a point of negotiation with 
the development company. 

LOCATION OF THE PIPELINE  

What is the company's proposed location for the pipeline?  A landowner should carefully review the 
proposed location and consider its impacts upon the property.  Are there areas of the property that the 
landowner does not want to disturb, such as important habitat, timber and soil resources or residential 
use areas?  If so, the landowner should try to negotiate the location to avoid these areas.  Because an 
easement usually prevents a landowner from building new structures over the easement area, the 
landowner should also try to determine where buildings or structures may be desired in the future and 
ensure that the easement will not cross those areas.  Additionally, the landowner might consider asking 
the company to locate the pipeline parallel to property boundaries or other existing easements to reduce 
land use conflicts and ensure efficient land use.  

Once the company and landowner agree to the pipeline location, the easement document should specify 
the exact location of the pipeline and the boundaries of the pipeline easement rather than using broad or 
general language such as "across the landowner's property." Problems or changes with the proposed 
route might occur during construction.  To guarantee accuracy of the pipeline and easement locations 
after the pipeline is in place, the landowner can request that the company provide an "as-constructed" 
survey following the construction of the pipeline. 

PIPELINE DEPTH  

Companies today place most pipelines underground.  Although Iowa law requires that pipelines be buried 
at least 24 inches below the land surface, the landowner may want to negotiate a lower depth.  Farmland 
owners should request additional depth to ensure that the pipeline will not interfere with crop production 
and other farming activities that might occur on the surface.  The recommended depth of a pipeline on 
farmland is 48-60 inches below the land surface.  Pipeline depth is measured from the land surface to the 
top of the pipe. 

CONSTRUCTION TIMELINE  

A valuable provision for the landowner to request is a timeline that outlines the time period for 
construction and installation of the pipeline.  The timetable gives the landowner certainty as to when 
activity will occur and can help avoid conflicts between pipeline construction and important events for 
the landowner, such as farm planting or harvest seasons.  A favorable timetable would include remedies 
for the landowner if the company causes hardships and inconvenience by failing to meet the construction 
timeline. 
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AGRICULTURAL LAND RESTORATION, DRAINAGE, FENCING, AND OTHER IMPROVEMENTS 

The landowner may also need for the development company to replace or install improvements such as 
subsurface drainage, fencing, gates, storage tanks, outbuildings, and other accessories.  The development 
company must comply with the requirements of Chapter 9 of the Iowa Utility Board’s rules, relating to 
land restoration, including temporary and permanent drainage repairs.  Address which improvements 
must be moved, how and where they will be moved and compensation for harm to the improvements.  If 
there are livestock on the property, require procedures that contain the livestock during and after pipeline 
construction.  A private third-party appraisal may be desirable to assess fair market value for harm to 
structures and improvements.  Instead of compensation, the company could be responsible for replacing 
or repairing structures and improvements. 

CONSTRUCTION OF ASSOCIATED STRUCTURES OR FACILITIES  

There are several structures and facilities associated with the construction and operation of pipelines, 
such as compressor stations, pump stations, meter stations and meter pits.  Legally, these structures are 
usually referred to in the easement as "appurtenances." A landowner should examine the proposed 
easement to determine if the easement allows the pipeline company to place appurtenances on the 
pipeline easement and if so, where and to what extent they may exist.  If the landowner does not want 
these structures and facilities on the property, be sure that the easement language prohibits them.  
Alternatively, a landowner could limit placement of appurtenances to certain locations or require that the 
structure or facilities be hidden or visually pleasing.  If the landowner does allow for these facilities, the 
landowner should request additional compensation. 

SUBSTANCES PERMITTED IN THE PIPELINE  

The easement should clarify what substances the pipeline may transport.  Generally, the landowner would 
be wise to limit pipeline use to carbon and its constituents and prohibit use of the pipeline for other 
substances such as natural gas and oil. 

NUMBER OF PIPELINES  

The landowner might expect that the easement is for the construction of a single pipeline, but the 
easement language might allow more than one pipeline or "as many lines as regulations allow." If the 
landowner agrees to more than one line, payment should reflect the additional value of the easement 
that multiple lines create for the pipeline company.  If the landowner is not willing to allow more than one 
pipeline, the easement language should prohibit multiple lines.  Perhaps the landowner is willing to 
consider additional pipelines on the easement in the future; language could state that subsequent 
pipelines are possible, if approved by the landowner and with additional compensation.  

PIPELINE PRESSURE  

What is the pressure of the pipeline proposed by the development company?  The easement should state 
the maximum pressured allowed in the pipeline.  It is advisable to consider a higher payment to the 
landowner for higher pressure lines because of potentially higher safety risks, especially when the pipeline 
is located close to human activity. 
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INDEMNIFICATION  

A landowner should seek a provision that protects the landowner from liability for all acts of the company 
related to the pipeline.  Because companies often subcontract to third parties to construct the pipelines, 
liability protection should include acts committed by third parties.  The company should agree to defend 
the landowner and hold the landowner harmless from any liabilities arising from the pipeline or from any 
pipeline-related activities. 

ACCESS TO PIPELINES FOR INSPECTION  

The law requires companies to perform routine inspections of their pipelines to make sure they comply 
with safety regulations.  The methods of inspection a company will use can vary-from carbon sampling 
and leak detection by personnel on the ground to aerial patrols by plane or helicopter.  Landowners should 
consider addressing how and where the company may access the property for inspections and consider 
requiring the company to provide notice of inspection, including the inspection time and nature of the 
activity.  A farmland owner may want to prohibit inspections at specific times of the year, such as during 
harvesting or planting seasons.  A routine inspection schedule could benefit the landowner if the company 
is willing to agree to one.  

A final consideration for the landowner is to address property damages and disruptions due to inspection, 
maintenance, repair, and replacement.  Soil compaction and erosion, loss of timber, water supply or 
property access and interference with livestock production are a few examples of potential disruptions 
that pose hardships on the landowner.  Negotiate procedures that detail replacement, repairs, or 
compensation for these disruptions.  

SIGNAGE AND MARKERS  

Under federal regulations, markers are to be placed so that the location of the pipeline is accurately 
known.  It may be in the landowner's best interest to require additional pipeline signage and markers so 
that the landowner can safely conduct agricultural, recreational, or other types of activities without 
interfering with the pipeline. 

LANDOWNER'S RIGHTS OF USE  

It is advisable for the landowner to retain broad rights to use the easement area.  The landowner should 
try to forecast all potential uses of the property in the future and specify that the uses do not violate the 
easement.  Such rights can include rights to farm in, on and around the easement; graze livestock; conduct 
recreational uses; grant other easements or place temporary structures, accessories, driveways, roads, 
walks, parking areas and landscaping on the easement.  Stating these retained landowner rights of use 
within the pipeline easement will safeguard the landowner's ordinary use of the property and minimize 
inconveniences and misunderstandings in the future. 

ASSIGNMENT RIGHTS  

The easement should state whether the pipeline development company may transfer its rights under the 
easement to another company.  If the parties agree to allow an assignment, it is common for the easement 
to state that the company must provide written notice of an assignment to the landowner within a certain  
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period, along with contact information about the new company and a statement that the easement will 
be binding on the assigned party.  

AMENDMENTS TO THE EASEMENT  

What if the parties want to change or amend the easement in the future?  The easement should outline 
whether amendments are permissible and what each party must do to formalize an amendment.  It is 
common to include a provision stating that any amendments to the easement must be in writing and 
signed by each party or their successors.  

WARRANTING TITLE  

Another common clause often found in easements states that the landowner "warrants" clear title to the 
property and promises to compensate the company if a title problem occurs.  A landowner's attorney 
would likely demand to remove this provision, as it is always possible that an unexpected and unknown 
discrepancy could arise in a landowner's title to the property. 

PAYMENT PROVISIONS  

Compensation is the final consideration a landowner should make, after gaining a clear understanding of 
how the pipeline may affect the landowner and the landowner's property.  This is an important part of 
the negotiation process and requires the landowner to carefully assess property impacts, other damages, 
and property values.  There are several elements that should make up the final offer of payment, which 
includes: 

1. Payment for the permanent pipeline easement.  The easement agreement should offer a payment 
for the actual land required for placing the pipeline on the property.  This amount is usually 
offered as a set dollar amount per linear foot of pipeline that will be laid on the property.  
Sometimes the payment amount will be stated as "per rod," which is 16.5 linear feet.  Many 
factors contribute to the amount the company offers, including the size and type of the pipeline, 
the importance of the location to the pipeline route, current rates in the area and current land 
values.  Individual impacts and factors should also affect the payment.  Landowners may benefit 
from talking with other landowners in the area to ascertain baseline values offered to others but 
be aware that individual circumstances can lead to different values.  In addition to the per-foot or 
per-rod payment, a company might also offer a signing bonus, which gives the landowner another 
fixed dollar amount for signing the easement. 
 

2. Temporary construction easement.  A company may seek a temporary construction easement 
that gives the company rights to use a larger area during the initial pipeline construction and 
reverts to a smaller area once the pipeline is completed (see further explanation above under 
"construction rights." The company should make an additional payment for this temporary 
easement, based on factors similar to those used to calculate the pipeline easement. 
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3. Damages to the landowner.  Compensation to the landowner should also include any damages 
the landowner will incur because of the construction, maintenance, and long-term presence of 
the easement on the property.  We discuss many of these potential damages above, such as 
interference with land use, impacts on crop production or subsurface drainage and loss of timber.  
Damages should also include inconvenience impacts from the construction process. 
 

4. Costs to the landowner.  The landowner can also request compensation for additional costs 
incurred because of the pipeline, such as payments for an attorney, property appraisals, property 
surveys and recording fees. 

 

TAXATION ON PIPELINE EASEMENT PAYMENTS 

Landowners should be aware that income received for the easement creates tax payment obligations.  
For federal taxation purposes, income for an easement that lasts thirty years or more is considered a 
capital gain and must be reported as such.  Income received for a “temporary” easement, one that lasts 
less than thirty years (such as a construction easement), is considered ordinary income for tax reporting 
purposes.  Payment for damages to the landowner’s property is considered capital gain.  Because of these 
distinctions, it is important for the landowner to obtain a statement from the company that itemizes and 
explains the payments made to the landowner. 

 

THE IMPORTANCE OF PROFESSIONAL ASSISTANCE  

This fact sheet should not be used to replace the services of an attorney or other professional.  We strongly 
encourage landowners to consult with an experienced attorney and other advisors when considering and 
negotiating a pipeline easement. 

 

WHERE CAN I FIND MORE INFORMATION ON THIS PROJECT? 

Development Company 

https://summitcarbonsolutions.com/ 

Iowa Utilities Board Docket HLP-2021-0001: 

https://efs.iowa.gov/efs/SearchDocumentSearch.do?searchType=document&sortColumn=xDateFile
d&sortBy=Desc&numOfResults=25&docketNumber=HLP-2021-0001 

Eminent Domain FAQ 

https://iub.iowa.gov/sites/default/files/documents/2018/09/0831-faqs-eminent-domain.pdf 

IUB Chapter 9 : Restoration of Agricultural Lands During and After Pipeline Construction 

https://iub.iowa.gov/sites/default/files/documents/2019/02/199_iac_chapter_9.pdf 

https://summitcarbonsolutions.com/
https://efs.iowa.gov/efs/SearchDocumentSearch.do?searchType=document&sortColumn=xDateFiled&sortBy=Desc&numOfResults=25&docketNumber=HLP-2021-0001
https://efs.iowa.gov/efs/SearchDocumentSearch.do?searchType=document&sortColumn=xDateFiled&sortBy=Desc&numOfResults=25&docketNumber=HLP-2021-0001
https://iub.iowa.gov/sites/default/files/documents/2018/09/0831-faqs-eminent-domain.pdf
https://iub.iowa.gov/sites/default/files/documents/2019/02/199_iac_chapter_9.pdf
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